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Interpretation. 25.
25. For the purposes of sections 20 to 24, the “owner” in relation to a property or 
any part thereof shall include –

(a)	 an individual who transfers without adequate consideration, any property 
to the spouse (except under an agreement to live apart), or to a minor 
child (other than a married daughter); 

(b)	 the holder of an impartible estate, and he shall be deemed to be an 
individual owner in respect of all the properties comprised in the estate; 

(c)	 a member of a co-operative society, company or other association of 
persons to whom a building or part thereof is allotted or leased under a 
house building scheme of the society, company or association; 

(d)	 a person who is allowed to take or retain possession of any building or 
part thereof in part performance of a contract of the nature referred to in 
section 53A of the Transfer of Property Act, 1882 (4 of 1882);

(e)	 a person who acquires any rights (excluding any rights by way of a lease 
from month to month or for a period not exceeding one year) in or with 
respect to any building or its part –

(i)	 by virtue of transfer of such property by way of sale or exchange 
or original or extendible lease for a term of not less than twelve 
years; or 

(ii) 	 accruing or arising from any transaction (whether by way of 
becoming a member of, or acquiring shares in, a co-operative 
society, company or other association of persons or by way of any 
agreement or any arrangement of whatever nature), not being a 
transaction by way of sale, exchange or lease which has the effect 
of enabling the enjoyment of such property. 

Concise Comments
This section corresponds to section 27 ("Owner of house property", "annual 
charge", etc., defined) of the 1961 Act. This section defines the term ‘owner’ for 
the purposes of income taxable under the head ‘income from house property’.

D.–Profits and gains of business or profession 

Income under head “Profits and gains of business or profession”. 26.
26. (1) The incomes referred to in sub-section (2) shall be chargeable to income-tax 
under the head “Profits and gains of business or profession”.
(2) The income under sub-section (1) shall include –

(a)	 the profits and gains of any business or profession carried on by the 
assessee at any time during the tax year; 
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(b)	 any compensation or other payment, due to, or received, by any person 
by whatever name called, –

(i)	 wholly or substantially managing the affairs– 

(A)	 of an Indian company; or 

(B)	 in India, of any other company; or 

(ii)	 holding any agency in India for any part of business activities of 
any other person; or 

(iii)	 for any contract relating to business, in connection with termination 
of management, office, agency or contract, as the case may be, 
or modification of terms and conditions relating thereto;

(c)	 any compensation or payment, due to, or received by, any person for 
vesting of the management of any property or business, in the Government 
including any corporation owned or controlled by the Government under 
any law in force; 

(d)	 income derived by a trade, professional or similar association from specific 
services performed for its members; 

(e)	 profits on sale of import licence, cash assistance against export, duty 
drawback or duty remission or any other export incentive, received or 
receivable; 

(f)	 the value of any benefit or perquisite arising from business or the exercise 
of a profession, whether– 

(i)	 convertible into money or not; or 

(ii)	 in cash or in kind or partly in cash and partly in kind; 

(g)	 any interest, salary, bonus, commission or remuneration, by whatever 
name called, which is due to, or received by, a partner of a firm from 
such firm to the extent allowed under section 35(e) as a deduction in 
computing the income of the firm; 

(h)	 any sum, received or receivable, in cash or in kind –

(i)	 under an agreement for not carrying out any activity in relation to 
any business or profession, not being– 

(A)	 any sum received on account of transfer of the right to 
manufacture, produce or process any article or thing or right 
to carry on any business or profession which is chargeable 
under the head “Capital gains”; 

(B)	 any sum received as compensation from the multilateral 
fund of the Montreal Protocol on Substances that Deplete 
the Ozone layer under the United Nations Environment 
Programme, as per the terms of agreement entered into with 
the Government of India; or 
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(ii)	 under an agreement for not sharing any know-how, patent, copyright, 
trade-mark, licence, franchise or any other business or commercial 
right of similar nature, or information or technique likely to assist 
in the manufacture or processing of goods or provision for services; 

(i)	 any sum received under a Keyman insurance policy including the sum 
allocated by way of bonus on such policy; 

(j)	 the fair market value of inventory as on the date on which it is converted 
into, or treated as, a capital asset determined in the manner, as may be 
prescribed; and 

(k)	 any sum which is received or receivable in cash or kind, when –
(i)	 a capital asset other than land or goodwill or financial instrument, 

is demolished, destroyed, discarded or transferred; and 
(ii)	 the whole of the expenditure on it has been allowed as a deduction 

under section 35AD of the Income-tax Act, 1961 (43 of 1961)
or section 46 of this Act. 

(3) Where speculative transactions carried on by an assessee are of such nature to 
constitute a business, the business (herein referred to as speculation business) shall 
be deemed to be distinct and separate from any other business. 
(4) Any income from letting out of a residential house or a part of it by the owner 
shall not be included in income under sub-section (1) and shall be chargeable 
only under the head “Income from house property”. 

Concise Comments
This section corresponds to section 28 (Profits and gains of business or 
profession) of the 1961 Act. The Explanations in 1961 Act has been summarized 
as sub-section under 2025 Act.

Gist of Important Circulars and Notifications
1. 	 Embezzlement losses due to employees, should be allowed in the year in which 

it is discovered. (Circular: No. 35-D(XLVII-20) [F. No. 10/48/65-IT(A-I)], 
dated 24-11-1965).

2. 	 Tests for distinction between shares held as stock-in-trade and shares held 
as investment (Instruction: No. 1827, dated 31-8-1989).

3. 	 Distinction between shares held as stock-in-trade and shares held as 
investments-Tests for such a distinction (Circular No. 4/2007, dated 15-6-
2007).

4. 	 Issue of taxability of surplus on sale of shares and securities-Whether capital 
gains or business (Circular No. 6/2016, dated 29-2-2016).

5. 	 Difference between issue price and redemption of deep discount bonds will 
be treated as interest income. On transfer before maturity the difference 
would be treated as capital gain/loss. Dealer on such bonds would treat it 
as trading profit or loss (Letter (F. No. 225/45/96-IT(A-II)) dated 12-3-1996 
of IDBI).



	 Income-Tax Act, 2025	99 Sec. 26

6. 	 Further clarification on tax treatment of deep discount bonds and STRIPS 
(Press Release dated 20-3-2002).

7. 	 Guidelines regarding taxation of income of artists, entertainers, sportspersons, 
etc. from international / national / local events (Circular No. 787 dated 10-
2-2000).

8. 	 Lease rent from letting out buildings / developed space along with other 
amenities in an Industrial Park / SEZ is to be treated as business income 
(Circular No. 16/2017, dated 25-4-2017).

Case Law Highlights
1. 	 The primary condition for the application of section 28 is that the tax is 

payable by an assessee under the head Profits and gains of business’ in 
respect of business carried on by him. When an assessee does not carry 
on business at all, provisions cannot be applicable and the income that he 
receives cannot bear the character of profits of business [New Savan Sugar 
& Gur Refining Co. Ltd. v. CIT (1969) 74 ITR 7 (SC)].

2. 	 Profit from sale of property taken over by the amalgamating company 
in the course of amalgamation, which were originally acquired by the 
amalgamated company from its debtors in satisfaction of the debts owed 
to it, held to be business income since property constituted stock-in-trade 
of the amalgamating company [L.M. Devare, Liquidator of Bank of Karad 
Ltd. v. CIT (1998) 234 ITR 813 (Bom.)).

3. 	 Interest accrued on security deposits and NSCs to the extent used for securing 
contract work would be assessable as business income [Shyam Bihari v. CIT 
(2012) 345 ITR 283 (Pat.)].

4. 	 Where the organising agent of a State lottery is prohibited from participating 
in the draws, the prize winnings on unsold tickets in his possession are part 
of his business income. Any income which is incidental to the business 
activities carried on by the assessee is a business income and cannot be 
treated as income from other sources, as one of the necessary ingredients 
of lottery is that the winner should be a participant in the lottery, and the 
organising agent does not participate in lottery draw with an intention to 
win a prize, but derives income from selling lottery tickets [Director of State 
Lotteries v. ACIT (1999) 238 ITR 1 (Gau.)].

5. 	 Remission of unsecured loans could not be subjected to tax by invoking 
provisions of section 28(iv) where assessee was not carrying on business 
of securing loans [CIT v. Chetan Chemicals (P.) Ltd. (2004) 267 ITR 770 
(Guj.)].

6. 	 Benefit which one obtains by way of remission or cessation of a trading 
liability in a later year, in respect of which he has obtained a deduction 
in an earlier year in computing business income, has to be governed by 
section 41(1) and not by section 28(iv). While section 28(iv) would apply 
generally to all benefits or perquisites which arise to the assessee from 
the  business  carried on by him, the benefit which he obtains by way of 
remission or cessation of a trading liability in a later year, in respect 
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of which he has obtained a deduction in an earlier year in computing 
the  business  income, should be governed by section 41(1) which is the 
specific provision governing the factual situation and not by section 28(iv). 
[CIT v. Shri Vardhman Overseas Ltd. (2012) 343 ITR 408 (Del)].

7. 	 Transactions of acquisition of shares by the assessee of three companies are in 
the nature of investments. Assessee was not involved in any business activity, 
therefore, the allotment of shares to the assessee by the said companies at par 
as against allotment of shares to another investor at a premium did not give 
rise to any benefit or perquisite taxable under s. 28(iv). [DCIT v. Prakash 
Nimmagadda, (2025) 233 TTJ (Hyd) 812].

Manner of computing profits and gains of business or profession. 27.
27. The income referred to in section 26 shall be computed as per the provisions 
of sections 28 to 60, except section 58. 

Concise Comments
This section corresponds to section 29 (Manner of computing profits and gains 
of business or profession) of the 1961 Act.

Rent, rates, taxes, repairs and insurance. 28.
28. (1) The following amounts shall be allowed as deduction in respect of premises, 
machinery, plant or furniture used for the purposes of the business or profession: –

(a)	 any premium paid in respect of insurance against risk of damage or 
destruction thereof; 

(b)	 land revenue, local rates or municipal taxes paid; 

(c)	 rent paid, when the premises are occupied by the assessee as a tenant; 

(d)	 amount paid on account of current repairs to the premises, not being in 
the nature of capital expenditure, when the premises are occupied by the 
assessee otherwise than as a tenant; 

(e)	 amount paid on account of cost of repairs, not being in the nature of 
capital expenditure, when the premises are occupied by the assessee as 
a tenant and where he has undertaken to bear the cost of repairs to the 
premises; and 

(f)	 the amount paid on account of current repairs to machinery, plant or 
furniture, not being in the nature of capital expenditure. 

(2) In case where the premises, building, machinery, plant or furniture is partly used 
or not wholly and exclusively used for the purposes of the business or profession, the 
deduction allowable under sub-section (1) shall be restricted to the fair proportionate 
part thereof as determined by the Assessing Officer, having regard to the usage for 
the purposes of the business or profession. 
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Concise Comments
This section consolidates section 30 (Rent, rates, taxes, repairs and insurance for 
buildings) , section 31 (Repairs and insurance of machinery, plant and furniture) 
and section 38 (Building, etc., partly used for business, etc., or not exclusively 
used) of the 1961 Act.
Repairs (not in the nature of capital expenditure) covered are of three types, 
both in 1961 Act and 2025 Act:
1. 	 Current repairs to the premises, when the premises are occupied by the 

assessee otherwise than as a tenant; 
2. 	 Cost of repairs, when the premises are occupied by the assessee as a tenant 

and where he has undertaken to bear the cost of repairs to the premises; and 
3. 	 Current repairs to machinery, plant or furniture. 

Gist of Important Circulars and Notifications
In the case of tea companies, where depreciation and repairs are claimed on 
machinery used in common for tea, coffee and rubber estate, such amount may 
be allocated to each kind of estate in proportion to the labour days to each estate. 
(Circular : No. 26-D(XLVII-22,dated 10-10-1966).

Case Law Highlights
1. 	 It is only those expenditures which have incurred on and after commencement 

of business that can quality for allowance [A.Y.S. Parisutha Nadar v. CIT 
(1962) 46 ITR 1041 (Mad.)].

2. 	 The expression ‘current repairs’ denote repairs which are attended to when 
the need for them arises from the viewpoint of a businessman. The basic 
test to find out as to what would constitute ‘current repairs’ is that the 
expenditure must have been incurred to preserve and maintain an already 
existing asset, and the object of the expenditure must not be to bring a new 
asset into existence or to obtain a new advantage. [CIT v. Saravana Spinning 
Mills (P.) Ltd. (2007) 293 ITR 201 (SC)].

3. 	 There is difference between ‘repairs’ and ‘current repairs’. ‘Current repairs 
means only such repairs as are necessitated by the day-to-day wear and tear 
during the relevant previous year only, while repairs’ may mean accumulated 
repairs of several years [Girdhari Dass & Sons v. CIT (1976) 105 ITR 339 
(All)].

4. 	 Replacement of a worn-out body of lorry used for transport of goods/ 
passengers would fall within definition of ‘current repair [CIT v. Sheikhupura 
Transport Co. Ltd. (1961) 41 ITR 336 (P&H); CIT v. Coimbutore Motor 
Co-operative Society for Ex-Servicemen (1968) 70 ITR 165 (Mad.)]. 

5.	 Expenditure incurred on installation of diesel engines in place of petrol 
engines of existing buses held to be ‘current repairs’ [Hanuman Motor 
Service v. CIT (1967) 66 ITR 88 (Mysore)].

6. 	 Expenditure incurred for new conversion system which involved replacement 
of older parts and alterations in dratting mechanism held to be ‘current 
repairs’ [CIT v. Mahalakshmi Textile Mills Ltd. [1967] 66 ITR 710 (SC)].
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7. 	 If a part of a machine becomes unserviceable due to wear and tear, 
replacement of such part will be covered by the expression ‘current repairs’ 
[CIT v. Atherton West & Co. Lid (1971) 82 ITR 352 (All.)].

8. 	 Payment to the electric supply undertaking towards cost of transformer and 
service line for replacing existing line to enable it to have higher KVA 
electric power for cold storage is ‘current repairs’ [CIT v. Kanodia Cold 
Storage (1975) 100 ITR 155 (All.)].

9. 	 Where certain amount was spent in converting manual latrines into flush 
latrines and on replacing tiled roofs of labourers’ quarters by cement roofs. 
it was a case where there was a substantial improvement in property and a 
material change was brought about in property [Kanpur Agencies (P) Ltd. 
v. CIT (1968) 170 ITR 337 (All.)].

10. 	Substantial amount spent on new machinery, furniture, sanitary fittings and 
electrical wiring is capital expenditure [Ballimal Nawal Kishore v. CIT 
(1997) 224 ITR 414 (SC)].

11. 	Expenditure for repairs of lease premises to convert same fit for business 
purpose and no enduring benefit arises for short period of lease which 
is subject to pre-termination clause, is allowable as revenue expenditure. 
[Garve Motors (P) Ltd. v. ACIT, (2023) 199 ITD 136 (Pune)].

12.	 Repairs and renovation of tenanted premises. Concurrent finding of fact by 
the authorities under the Act was that the expenditure incurred claiming 
to be the repairs and maintenance was in fact on account of renovation of 
the premises, leading to enduring benefit to the assessee in as much as it 
enabled the assessee to accommodate larger number of employees and also 
facilitate its trading operations. This benefit would be available to it for a 
long period of time and thus, was capital in nature. [RPG Enterprises Ltd. 
v. DCIT, (2016) 386 ITR 401 (Bom)]

13.	 When each of the department/division in a textile mill perform different 
functions, repair/substitution of an old machine will not come within the 
definition of the word "current repairs" and deduction cannot be claimed 
thereunder. Assessee was not therefore entitled for any deduction under the 
head "current repairs" as claimed on replacement of machineries. [CIT v. 
Sarangpur Cotton Mfg. Company Ltd., (2017) 393 ITR 108 (SC)]

Deductions related to employee welfare. 29.
29. (1) The following sums, in the case of an assessee being an employer, shall be 
allowed as deduction in computing income chargeable under section 26: –

(a)	 any sum paid by way of contribution towards a recognised provident 
fund or an approved superannuation fund, subject to –

(i)	 such limits, as may be prescribed, for recognising the provident 
fund or approving the superannuation fund; and 

(ii)	 such conditions, as the Board may specify, for cases where the 
contributions are not made annually either as fixed amounts, or 
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annual contributions fixed on some definite basis by reference to the 
income chargeable under the head “Salaries” or the contributions 
or to the number of members of the fund; 

(b)	 any sum paid by way of contribution towards a pension scheme referred 
to in section 124, for an employee up to 14 per cent of the salary of the 
employee in the tax year, where such salary includes dearness allowance, 
if the terms of employment so provide, but excludes all other allowances 
and perquisites; 

(c)	 any sum paid by way of contribution towards an approved gratuity fund 
created by the assessee for the exclusive benefit of his employees under 
an irrevocable trust; 

(d)	 irrespective of anything contained in sub-section (2), any provision made 
for the purpose of making contribution towards approved gratuity fund 
or for the purpose of payment of any gratuity that has become payable 
during the tax year; 

1[(e)	 the amount of contribution received from an employee to which the 
provisions of section 2(49)(o) apply, if it is credited by the assessee to 
the account of the employee in the relevant fund or funds, on or before 
the due date of filing of return of income under section 263(1) for the tax 
year.]

(2) (a) Subject to the provisions of sub-section (1)(d), no deduction shall be allowed 
for any provision made for the payment of gratuity to the employees on their 
retirement or termination for any reason; and 
(b) in case deduction has been allowed for any provision made under sub-section 
(1)(d), then no deduction shall be allowed on actual payment made from such 
provision. 
(3) No deduction shall be allowed in respect of any sum paid by the assessee as an 
employer towards setting up or formation of, or as contribution to, any fund, trust, 
company, association of persons, body of individuals, society registered under the 
Societies Registration Act, 1860 (21 of 1860), or other institution for any purpose, 
except where such sum is so paid, for the purposes and to the extent provided 
by or under sub-section (1)(a) or (b) or (c), or as required by or under any other 
law in force. 

	 1.	 Substituted by the Finance Act, 2026, w.e.f. 1-4-2026. Prior to substitution clause (e) read as under :
	 '(e)(i) 	 the amount of contribution received from an employee to which the provisions of section 2(49)(o) 

apply, if it is credited by the assessee to the account of the employee in the relevant fund or funds by 
the due date; 

	 (ii)	 for the purposes of sub-clause (i), “due date” means the date by which the assessee is required as an 
employer to credit employee contribution to the account of an employee in the relevant fund under 
any Act, rule, order or notification issued under it or under any standing order, award, contract of 
service or otherwise and the provisions of section 37 shall not apply for determining the “due date” 
under this clause.'
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Concise Comments
Certain deductions related to employee welfare provided in 1961 Act in section 
36 and 40A have been consolidated in this section. It includes:
•	 Contribution towards a recognised provident fund or an approved 

superannuation fund.
•	 Contribution towards a pension scheme.
•	 Contribution towards an approved gratuity fund.
•	 Contribution received from an employee (ESI, PF).
•	 Non allowability for setting up or formation of, or as contribution to, any 

fund, trust, company, association of persons, body of individuals, society 
•	 Non- allowability for gratuity unless paid.
In the 1961 Act, provisions related to expenses for contributions to Provident 
Fund, Gratuity Fund, Superannuation Fund, etc., were spread across various 
sections, such as 40A (7), (9) and 36(1)(iv), (iva), (v) and (va). In the 2025 Act, 
these provisions have been consolidated under a single section 29, making them 
easier to understand and comply with. There is no change in the tax incidence 
or deductibility.
By the Finance Act 2026 a major relief is given to employees’ contribution to 
ESI / PF. Earlier as per section 29(1)(e) employees’ contribution to ESI / PF 
was allowed, if it was deposited within due date as per the relevant laws under 
which the deposit was to be made. Now by the amendment, the deduction would 
be allowed if the same is deposited before the due date of filing of return of 
income under section 263(1).

Gist of Important Circulars and Notifications 
1. Important conditions which should be satisfied by every superannuation fund 
under section 36(1)(iv) before it may secure the Board’s approval (Circular: No. 
44(3)-IT/49, dated 12-2-1949).
2. Provision for nomination in trust deeds (Circular: No.110, dated 13-4-1973).
3. For withdrawals ‘pay’ has some meanings ‘salary’ (Letter F. No. 44/13/64-
ITJ, dated 6-9-1964).
4. In case of an employee voluntarily leaving the service prematurely (Letter F. 
No. 216/6/77-IT(A-II), dated 7-6-1978).
5. Provision for ‘annuity certain’ by superannuation fund is not entitled for 
approval. (Circular No. 403, dated 5-12-1984).
6. Making of initial contribution for superannuation fund (Circular No. 
30(XLVII-18), dated 30-11-1964 and Circular: No. 14, dated 23-4-1969).
7. Debt only need be written off in books of account (Circular No. 12/2016, 
dated 30-5-2016).
8. Bad debts of banks cannot be claimed in its entirety. (Circular No. 20, dated 
13-6-1969).
9. Irrecoverable loans by banks due to natural calamities (Letter F. No. 10/66/61-
IT(A-1) dated 16-1-1962).
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10. Bad debt claimed by supplier to sick mills (Instruction No. 370. dated 13-
1-1972).
11. Notified infrastructure facility for section 36(1)(viii) (Notification: No. SO 
1153(E), dated 20-7-2006)

Case Law Highlights
1. 	 The expression capital in the context in which it occurs means money and 

not any other asset, since interest is payable on capital borrowed and interest 
becomes payable on a loan of money and not on any other asset acquired 
under a contract [Bombay Steam Navigation Co. (1953) (P.) Ltd. v. CIT 
[1965] 56 ITR 52 (SC)].

2. 	 Utilization of borrowed funds in advancing loans to its directors (i.e., non-
business purpose) instead of using the same for business purpose held not 
allowable as deduction [CIT v. Bellary Steels & Alloys Ltd. (2015) 370 ITR 
226 (Kar.)].

3. 	 Where borrowed amounts were given to director for purely business purpose 
of entity, i.e., to acquire guest house and not for her own purposes, interest 
on such borrowed amount was allowable deduction [PCIT v. Mira Exim Ltd. 
(2018) 400 ITR 28 (Del)].

4. 	 Interest paid on borrowed fund for mere extension of existing business; or 
setting up a new plant for expanding the business is allowable a deduction 
[CIT v. Monnet Industries Ltd. (2013) 350 ITR 304 (SC)].

5. 	 Deduction on account of payment of interest on loan converted from share 
capital held not admissible where liability to pay interest had not crystallized 
during the relevant PY [Krishak Bharati Co-operative Lid. v. CIT (2013) 96 
DTR (Del) 13].

6. 	 A fund whose approval has been withdrawn or which had no recognition 
during the relevant AY, deduction held to be disallowed [Porritts & Spener 
(Asia) Ltd. v. CIT (2009) 17 DTR (P&H) 315].

7. 	 Section 36(1)(va) is hedged with the condition that the amounts/receipts 
have to be deposited by the employer, on or before the due date as per 
the concerned enactments and, therefore, employees’ contribution towards 
PF and ESI is allowable as deduction under section 36(1)(va) only if the 
payment is made within the due dates under the respective Acts; distinction 
between the employers’ contribution [section . 36(1)(iv)] and employees’ 
contribution required to be deposited by the employer [section 36(1)(va)] 
is maintained; non-obstante clause under section 43B or anything contained 
in that provision would not absolve the assessee from its liability to deposit 
the employees’ contribution on or before the due date as a condition for 
deduction [Checkmate Services (P) Ltd. v. CIT (2022) 448 ITR 518 (SC)].

Deduction on certain premium. 30.
30. The following sums shall be allowed as deduction in computing income 
chargeable under section 26, being premium paid :–
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(a)	 by any assessee in respect of insurance against risk of damage or destruction 
of stocks or stores used for the purposes of business or profession; 

(b)	 by a federal milk co-operative society to effect or to keep in force an 
insurance on the life of the cattle owned by a member of a co-operative 
society, being a primary society engaged in supplying milk raised by its 
members to such federal milk co-operative society; 

(c)	 by the assessee as an employer, through any mode of payment other 
than cash, to effect or to keep in force an insurance on the health of its 
employees under a scheme framed in this behalf by –

(i)	 the General Insurance Corporation of India formed under section 9 
of the General Insurance Business (Nationalisation) Act, 1972 (57 
of 1972) and approved by the Central Government; or 

(ii)	 any other insurer and approved by the Insurance Regulatory and 
Development Authority established under section 3(1) of the 
Insurance Regulatory and Development Authority Act, 1999 (41 
of 1999).

Concise Comments
Certain deductions related to insurance premiums paid which were allowed under 
1961 Act in section 36 (1)(i) (ia) and (ib) have been consolidated in this section. 
It includes insurance premiums paid:
•	 Against risk of damage or destruction of stocks or stores 
•	 On the life of the cattle owned by a member of a co-operative society, being 

a primary society engaged in supplying milk 
•	 On the health of its employees 

CASE LAW HIGHLIGHTS
1. Insurance policies were taken out to provide for ready cash in the event of 
the death of one of the partners so that the legal heirs of the partners could be 
paid off by the surviving partners who are inclined to continue the firm, without 
the need to enter into distress sale of the partnership assets or deplete the capital 
of the firm. The insurance policies in question did not cover any risk of damage 
or destruction of stocks used for the purposes of business within the meaning of 
cl. (i) of s. 36(1) of the Act. These policies were taken out to provide for liquid 
cash as the partners very well knew that on the death of one of the partners, 
the legal representatives of the deceased partner will have to be paid their share 
in the partnership assets unless they are admitted as partners. [CIT v. Khodidas 
Motiram Panchal, (1986) 161 ITR 99 (Guj)].

Deduction for bad debt and provision for bad and doubtful debt. 31.
31. (1) The amount mentioned in column C of the Table below, in respect of any 
provision for bad and doubtful debts made by the assessee specified in column 
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B thereof, shall be allowed as a deduction in computation of income chargeable 
under section 26. 

TABLE

Sl.  
No. 

Specified assessee Amount of deduction 

A B C 
1. (a)	 A scheduled bank, other 

than a bank incorporated 
by or under the laws of a 
country outside India; or

(a)	 not more than 8.5 per cent of the 
total income of the tax year computed 
before making any deduction under 
this clause and Chapter VIII, and an 
additional amount up to 10 per cent of 
the aggregate average advances made 
by rural branches computed in the 
manner as may be prescribed;

(b)	 a non-scheduled bank; or 
(c)	 a co-operative bank, other 

than – 
(i)	 a primary agricultural 

credit society; or 
(ii)	 a primary co-operative 

agricultural and rural 
development bank. 

(b)	 for an assessee mentioned in clauses 
(a) and (b) of column B, at its option, 
an additional amount in excess of 
clause (a) of this column but not more 
than the income from redemption of 
securities as per a scheme framed by 
the Central Government, when such 
income has been disclosed in the return 
of income under the head “Profits and 
gains of business or profession”. 

2. (a)	 A bank incorporated by or 
under the laws of a country 
outside India; or 

(b)	 a public financial 
institution or a State 
Financial Corporation or a 
State Industrial Investment 
Corporation; or 

(c)	 a non-banking financial 
company. 

Not more than 5 per cent of the total 
income of a tax year computed before 
making any deduction under this clause 
and Chapter VIII. 

(2) Any amount of bad debt, or part of it, in the tax year in which such amount 
is written off as irrecoverable in the accounts of the assessee, shall be allowed as 
deduction in computation of income chargeable under section 26, subject to the 
following conditions: –

(a)	 it has been taken into account in computing the income of the assessee of 
the tax year in which it is written off, or any earlier tax year, or represents 
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the money lent in the ordinary course of the business of banking or money 
lending which is carried on by the assessee; 

(b)	 if the amount ultimately recovered on any such debt or part of debt is 
less than the difference between the debt or part and the amount so 
deducted, the deficiency shall be deductible in the tax year in which 
the ultimate recovery is made; and 

(c)	 where it relates to an assessee to which sub-section (1) applies, –

(i)	 only that amount which exceeds the credit balance in the provision 
for bad and doubtful debts account made under that sub-section 
shall be allowed as deduction; 

(ii)	 such amount shall be allowed only when the assessee has debited 
any amount of bad debt or part thereof in that tax year to the 
provision for bad and doubtful debts account made under that 
sub-section; and 

(iii)	 the aforesaid account shall be only one such account under sub-
section (1) and such account shall be related to all types of 
advances, including advances made by rural branches. 

(3) For the purposes of sub-section (2), –

(a)	 any bad debt or part of it written off as irrecoverable shall not include 
any provision for bad and doubtful debt; 

(b)	 any amount of bad debt or part of it, which has been taken into account 
in computing the income of the assessee of the tax year in which the 
amount of bad debt or part of it becomes irrecoverable or of an earlier tax 
year as per income computation and disclosure standards notified under 
section 276(2) without recording it in the accounts, shall be allowed as 
a deduction in computing the income of the assessee of the tax year in 
which it becomes irrecoverable and such bad debt or part of it shall be 
deemed to be written off as irrecoverable in the accounts for the purposes 
of sub-section (2).

Concise Comments
Certain deductions related to bad debts and provision for bad and doubtful debts 
which were allowed under 1961 Act in section 36(1)(vii), (viia), and 36(2) have 
been consolidated in this section.
For banks and financial institutions, bad debt provisions are shown in a tabular 
format. 

Applicable Rule(s)
Rule 22 (corresponding to Rule 6ABA of 1962 Rules) prescribes the computation 
of aggregate average advances for the purposes of Section 31(1) (Table: Sl.No.1)] 
i.e. for provision of bad and doubtful debts by banks.
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Case Law Highlights
1. 	 A debt is an outstanding which if recovered would have swelled the profits. 

It is not money handed over to someone for purchasing a thing which that 
person has failed to return even though no purchase was made. In this 
section, a debt means something more than a mere advance. It means 
something which is related to business or results from it [A.V. Thomas & 
Co. Ltd. v. CIT (1963) 48 ITR 67 (SC)].

2. 	 A debt is only allowable when it is a debt and arises out of and as an 
incident to the trade. Except in money-lending trade, debts can only be so 
described if they are due from customers for goods supplied or loans to 
constituents or transactions of a similar kind. In every case, the test is-was 
the debt due as an incident to the business; if it is not of that character, it 
will be a capital loss [CIT v. Abdullabhai Abdulkadar (1961) 41 ITR 545 
(SC); Indian Aluminium Co. Ltd. v. CIT (1971) 79 ITR 514 (SC)].

3. 	 A bad and doubtful debt in respect of a business other than banking or 
money-lending is allowable even if it is not in respect of a loan; but a 
debt due in the course of the business of a money-lender is not allowable 
unless it is in respect of loans made in the ordinary course of his business 
[Amarchand Sobhachand v. CIT (1971) 182 ITR 591 (SC)]

4. 	 Claim of bad debt under section 36(1)(vii) in regular computation of income 
relate to debts actually written off and not a provision made in this regard 
by assessee in its corporate accounts [CIT v. Shriram Transport Finance Co. 
Ltd. (2017] 246 Taxman 89 (Mad.)].

5. 	 Where assessee-company waived off its right to receive sale consideration 
of a property jointly held by its director with other family members in order 
to avoid deadlock in management of company on account of any disputes 
arising between family members who were also its shareholders, in view of 
fact that an order to that effect was passed under section 171 and, moreover, 
amount was duly written off in books of account, asses-see’s claim for 
deduction of said amount as bad debts was to be allowed [CIT v. Millennia 
Developers (P) Ltd. (2019] 307 CTR (Kar) 226].

6. 	 Provision for non-performing assets (NPAs) made by assessee-bank in terms 
of RBI guidelines was allowable as deduction [CIT v. Davangere District 
Central Co-Operative Bank Ltd. (2021) 430 ITR 29 (Kar.)].

Other deductions. 32.
32 The following amounts shall be allowed as deduction in computing income 
chargeable under section 26:–

(a)	 bonus or commission paid to an employee for services rendered, but only 
when such amount would not have been payable to the employee as profits 
or dividend if it had not been paid as bonus or commission; 

(b)	 interest paid in respect of capital borrowed for the purposes of business 
or profession, where–
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(i)	 such interest shall not include interest on capital borrowed for 
acquisition of an asset, whether capitalised in the books of account 
or not, for any period beginning from the date the capital was 
borrowed for acquisition of the asset till the date that asset was 
first put to use; 

(ii)	 recurring subscriptions paid periodically by shareholders or 
subscribers in Mutual Benefit Societies fulfilling the conditions as 
may be prescribed, shall be deemed to be capital borrowed; 

(c)	 contribution paid by a public financial institution to the credit guarantee 
fund trust for small industries as the Central Government may, by 
notification, specify; 

(d)	 the pro rata amount of discount on a zero coupon bond having regard 
to the period of life of such bond calculated in the manner, as may be 
prescribed, where –
(i)	 “discount” means the difference between the amount received or 

receivable by the infrastructure capital company or infrastructure 
capital fund or public sector company or scheduled bank issuing 
the bond, and the amount payable on maturity or redemption of 
such bond; 

(ii) “period of life of bond” means the period commencing from the 
date of issue of the bond and ending on the date of the maturity 
or redemption of such bond; 

(e)	 the amount carried to a special reserve created and maintained by a 
specified entity, subject to the following conditions: –
(i)	 such amount shall not exceed 20 per cent of the profits derived 

from an eligible business computed under the head “Profits and 
gains of business or profession” before any deductions under this 
clause; and 

(ii)	 when the aggregate of such amounts carried to such reserve account 
from time to time exceeds twice the amount of paid-up share capital 
and of general reserves of the specified entity, no deduction shall 
be allowable on such excess, 

and for the purposes of this clause, –
(A)	 “specified entity” means– 

(I)	 a public financial institution as specified in section 2(72) of 
the Companies Act, 2013 (18 of 2013); 

(II)	 a financial corporation which is a public sector company;
(III)	 a banking company;
(IV)	 a co-operative bank other than a primary agricultural credit society 

or a primary co-operative agricultural and rural development bank; 
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(V)	 a housing finance company; and 
(VI)	 any other financial corporation including a public company; 

(B)	 “eligible business” means,– 

(I)	 in respect of any of the specified entities referred to in clause 
(e)(A)(I) to (IV), the business of providing long-term finance 
for –

(a)	 industrial or agricultural development; 

(b)	 development of infrastructure facility in India; or 

(c)	 development of housing in India; 

(II)	 in respect of the specified entity referred to in clause (e)
(A)(V), the business of providing long-term finance for the 
construction or purchase of houses in India for residential 
purposes; and 

(III)	 in respect of the specified entity referred to in clause (e)
(A)(VI), the business of providing long-term finance for 
development of infrastructure facility in India; 

(C)	 “infrastructure facility” means– 

(I)	 an infrastructure facility as defined in Explanation to section 
80-IA(4)(i) of the Income-tax Act, 1961 (43 or 1961) or any 
other public facility of a similar nature as may be notified 
by the Board in this behalf and which fulfils the conditions 
as may be prescribed; 

(II)	 an undertaking referred to in section 80-IA(4)(ii) or (iii) or 
(iv) or (vi) of the Income-tax Act, 1961 (43 of 1961); and 

(III)	 an undertaking referred to in section 80-IB(10) of the Income-
tax Act, 1961 (43 of 1961);

(f)	 any expenditure, not being capital expenditure, incurred by a corporation 
or a body corporate, by whatever name called, if,– 

(i)	 it is constituted or established by a Central Act or State Act or 
Provincial Act;

(ii)	 it is notified by the Central Government for the purposes of this 
clause having regard to the objects and purposes of the Act 
referred to in sub-clause (i); and

(iii) 	 the expenditure is incurred for the objects and purposes authorised 
by the Act under which it is constituted or established; 

(g)	 the expenditure incurred by a co-operative society engaged in the business 
of manufacture of sugar, on purchase of sugarcane at a price equal to or 
less than the price fixed or approved by the Government; 
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(h)	 marked to market loss or other expected loss as computed as per the 
income computation and disclosure standards notified under section 
276(2); 

(i)	 any expenditure bona fide incurred by a company for the purpose of 
promoting family planning amongst its employees, subject to the 
following conditions: –

(A)	 if such expenditure or any part of it is of capital nature, one-fifth 
of it shall be deducted for the tax year in which it was incurred 
and the balance shall be deducted in equal instalments for each of 
the four immediately succeeding tax years; 

(B)	 the provisions of sections 33(11) and 112(3) shall apply to deduction 
under this clause as they apply in relation to deductions allowable 
in respect of depreciation; 

(C)	 the provisions of sections 38(1)(c), 39(4) (Table: Sl. No. 9), 45(6) 
and (10), shall apply to an asset representing capital expenditure 
for promoting family planning, to the extent they apply to an asset 
representing capital expenditure on scientific research; 

(j)	 the amount being difference between the actual cost of animals used for 
the purposes of the business or profession otherwise than as stock-in-
trade and the amount realised from the carcasses or animals, where such 
animals have died or become permanently useless; and 

(k)	 the amount paid as securities transaction tax or commodities transaction 
tax, if –

(i)	 the taxable securities transactions or taxable commodities transactions 
are entered into the course of the business during the tax year; and 

(ii)	 the income arising from such taxable securities transactions or 
taxable commodities transactions is included in the income computed 
under the head “Profits and gains of business or profession”. 

Concise Comments
This section consolidates remaining provisions of section 36 (Other Deductions) 
and section 40A (Expenses or payments not deductible in certain circumstances) 
of the 1961 Act. 

Applicable Rule(s)
Rule 23 (corresponding to Rule 8C of 1962 Rules) prescribes the computation of 
pro rata amount of discount on a zero coupon bond for the purpose of section 
32(d), which is:
(a)	 the period of life of the bond shall be converted into number of calendar 

months and, for this purpose, where the calendar month in which the bond 
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is issued or the bond matures or is redeemed contains a part of a calendar 
month then, — 
(i) 	 if such part is 15 days or more than 15 days, it shall be increased to 

one calendar month, and 
(ii) 	 if such part is less than 15 days it shall be ignored; 

(b) 	 the amount of discount shall be divided by the number of calendar months 
determined in accordance with clause (a); 

(c) 	 where one or more than one calendar month out of calendar months 
determined in accordance with clause (a) is or are included in a tax year, 
the amount determined in accordance with clause (b) shall be multiplied by 
the number of calendar months so included and the amount so arrived at 
shall be taken to be the pro rata amount of discount for that tax year.

Rule 24 (corresponding to Rule 6ABAA of 1962 Rules) prescribes infrastructure 
facility u/s 32(e), which is:
(a) 	 it is owned by a company registered in India or by a consortium of such 

companies or by an authority or a board or a corporation or any other body 
established or constituted under any Central or State Act; 

(b)	 it has entered into an agreement with the Central Government or a State 
Government or a local authority or any other statutory body for — 
(i) 	 developing; or 
(ii) 	 operating and maintaining or; 
(iii)	 developing, operating and maintaining a new infrastructure facility 

corresponding in nature to an infrastructure facility referred to in the 
Explanation to section 80-IA (4)(i) of the Income Tax Act, 1961 

(c) 	 it has started or starts operating and maintaining such infrastructure facility 
on or after the 1st April, 1995.

Case Law Highlights

1. 	 Commission paid to directors in form of remuneration for services rendered 
by them cannot be considered as dividend/profits. Where payment of 
commission to directors, who were major shareholders, was on record, same 
could not be disallowed treating it to be payment of dividend/profits [CIT 
v. Convertech Equipments (P.) Ltd., (2013) 81 DTR (Del) 409].

2. 	 Commission paid to directors in consideration of personal surety given to 
bank for facilitating loan, is allowable as deduction in hands of company 
[Controls & Switchgear Contactors Ltd. v. DCIT, (2014) 367 ITR 433 (Del)].

3.	 The assessee’s cold storage was destroyed by fire and it had to reconstruct/
renovate the same. For that purpose, it arranged certain loans on which the 
impugned interest was paid. The AO has disallowed the interest by treating 
it as relatable to creation of capital asset, Proviso to s. 36(1)(iii) of the 
IT Act, 1961 (hereinafter also called ‘the Act’) provides that ‘any amount 
of interest paid in respect of capital borrowed for acquisition of an asset 
(whether capitalized in the books or not); for any period beginning from 
the date on which the capital was borrowed for acquisition of the asset till 
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the date on which the said asset was first put to use, shall not be allowed 
as deduction’. The crucial words used in the proviso to s. 36(1)(iii) are 
‘capital borrowed for acquisition of an asset’. Unless capital is borrowed for 
‘acquisition of an asset’, any interest paid on such borrowing till such asset 
is first put to use, cannot be covered within the ambit of such proviso so 
as to qualify for disallowance. We are confronted with a situation in which 
there is ‘no acquisition’ of any asset by utilizing the amount borrowed on 
which interest is paid. On the contrary, it is a case of reconstruction of 
the damaged cold store with the borrowed capital. As such, re-construction 
or renovation of an existing cold store plant, destroyed by fire, cannot be 
considered as ‘acquisition of an asset’, so as to fall within the purview of 
the proviso. [K. S. Cold Storage v. ACIT, (2019) 198 TTJ (Pune) 905]

4.	 Capital was borrowed for expansion of existing business. Assessee was 
entitled to claim the payment of interest on the borrowings made in relation 
to the hotel projects which were in the nature of expansion of the business 
of the assessee, as revenue expenditure. [CIT v. Bharat Hotels Ltd., (2016) 
381 ITR 222 (Del)]

5.	 Assessee admittedly had its own funds, and admittedly such funds/reserves 
being substantially higher than, even otherwise, the advances to the debtors, 
no notional interest or hypothetical interest could have been disallowed on 
such facts. [CIT v. Vijay Solvex Ltd., (2015) 274 CTR (Raj) 384].

Deduction for depreciation. 33.
33. (1) A deduction in respect of depreciation of– 

(a)	 buildings, machinery, plant or furniture, being tangible assets; 

(b)	 know-how, patents, copyrights, trademarks, licences, franchises or any 
other business or commercial rights of similar nature, being intangible 
assets acquired on or after the 1st April, 1998, not being goodwill of 
a business or profession, 

	 owned wholly or partly by the assessee and used wholly and exclusively 
for the purposes of the business or profession, shall be allowed, as per 
the provisions of this section. 

(2) In case of assets referred to in sub-section (1) of an undertaking engaged in 
generation or generation and distribution of power, the deduction in respect of 
depreciation shall be such percentage of its actual cost to the assessee, as may be 
prescribed. 

	 (3) (a)	 In case of any block of assets, deduction in respect of depreciation shall 
be such percentage of its written down value, as may be prescribed; 

	 (b)	 when any building, machinery, plant or furniture is partly, or not wholly 
and exclusively, used for the purposes of the business or profession, the 
deduction under clause (a) shall be restricted to the fair proportionate 
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part thereof as determined by the Assessing Officer, having regard to 
the usage of such building, machinery, plant or furniture for the purposes 
of the business or profession; 

	 (c)	 when deduction of actual cost in respect of any machinery or plant has 
been allowed under section 54, no deduction under this sub-section shall 
be allowed. 

(4) The deduction under this section shall be restricted to 50 per cent of the prescribed 
rate, if such asset, being asset referred to in sub-sections (2) and (3) is –

(a)	 acquired by the assessee during the tax year; and 

(b)	 put to use for the purposes of business or profession for less than one 
hundred and eighty days in that tax year. 

(5) The aggregate deduction in respect of depreciation allowable to the predecessor 
and successor in cases of succession under section 70(1)(zd) or (ze) or (zf), or 
section 313, or to the amalgamating and the amalgamated company in the case of 
amalgamation, or to the demerged and resulting company in the case of demerger, 
as the case may be, for any tax year, shall not exceed the deduction calculated at 
the prescribed rates under this section as if the succession, amalgamation 
or demerger had not taken place, and such deduction shall be allowed on pro 
rata basis based on number of days for which assets were used by the following: –

(a)	 predecessor and successor, in case of such succession; or 

(b)	 amalgamating company and the amalgamated company in case of an 
amalgamation; or 

(c)	 demerged company and the resulting company in case of a demerger. 
(6) Where a building, not owned by the assessee, is held on lease or by any other 
right of occupancy is used for the purposes of business or profession of the assessee, 
and if any capital expenditure is incurred by the assessee for the purposes of 
business or profession on construction of any structure or any work by way of 
renovation, extension or improvement to such building, then such structure or 
work shall be treated as a building owned by the assessee for the purposes of 
this section. 
(7) The provisions of this section shall apply whether or not the assessee has claimed 
deduction for depreciation in computing his total income. 
(8) In addition to deduction under sub-section (3), additional deduction in respect 
of depreciation for any new machinery or plant shall be allowed, when– 

(a)	 the assessee is engaged in the business of manufacture or production 
of any article or thing or in the business of generation, transmission 
or distribution of power; 

(b)	 the assessee acquires and installs the new machinery or plant; 

(c)	 the new machinery or plant is first put to use by the assessee for the 
purposes of business; and 
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(d)	 the new machinery or plant (not being a ship or an aircraft)– 

(i)	 was not used either within or outside India by any other person 
before its installation by the assessee; 

(ii) 	 is not installed in any office premises or any residential 
accommodation, including accommodation in the nature of a guest 
house; 

(iii) 	 is not in the nature of any office appliances or road transport 
vehicle; or 

(iv) 	 is not an asset on which the whole of the actual cost is allowed 
as a deduction (whether by way of depreciation or otherwise) in 
computing the income under the head “Profits and gains of business 
or profession” of any tax year. 

(9) The additional deduction in respect of depreciation referred to in sub-section 
(8) shall be –

(a)	 20 per cent of the actual cost of the new machinery or plant in the tax 
year when it is acquired and put to use, subject to the provisions of clause 
(b); or 

(b)	 10 per cent of the actual cost, if the new machinery or plant is acquired 
and put to use for less than one hundred and eighty days in the relevant 
tax year, and 10 per cent of the actual cost shall be allowed in the 
immediately succeeding tax year. 

(10) The difference between the written down value and the moneys payable 
including the scrap value, if any, for any tangible asset in respect of which 
depreciation is claimed and allowed under sub-section (2), shall be allowed as 
deduction when– 

(a)	 such asset is sold, discarded, demolished or destroyed in the tax year not 
being the tax year in which it is first put into use; 

(b)	 the moneys payable including the scrap value, if any, is less than its 
written down value; and 

(c)	 such deficiency is actually written off in the books of account of the 
assessee. 

(11) (a)	 Where the profits and gains chargeable for the tax year before allowing 
the deduction under sub-sections (1) to (10) is less than such allowable 
deduction, then –

(i)	 if such profits and gains is not a loss, the deduction under sub-
sections (1) to (10) shall be allowed to the extent of the available 
profits and gains; 

(ii)	 if such profits and gains is a loss, no deduction under sub-
sections (1) to (10) shall be allowed; 
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(b)	 the amount of deduction which has not been allowed under clause (a) shall 
be added to the allowable deduction under this section, whether available 
or not, for the succeeding tax year and the total amount shall be deemed 
to be eligible for deduction in that year, and so on for the succeeding tax 
years; and 

(c)	 the provisions of this sub-section shall be subject to the provisions of 
sections 112(3) and 113(4). 

(12) For the purposes of this section, –

(a)	 “assets” mean– 

(i)	 tangible assets, being buildings, machinery, plant or furniture; (ii) 
intangible assets being –

(A)	 know-how; or 

(B)	 patents; or 

(C)	 copyrights; or 

(D)	 trademarks; or 

(E)	 licences; or 

(F)	 franchises; or 

(G)	 any other similar business or commercial rights, but not being 
goodwill of a business or profession; 

(b)	 “know-how” means any industrial information or technique likely to assist 
in the manufacture or processing of goods or in the working of a mine, 
oil-well or other sources of mineral deposits (including searching for 
discovery or testing of deposits for the winning of access thereto); 

(c)	 “sold” includes a transfer by way of exchange or a compulsory acquisition 
under any law for the time being in force but does not include a transfer, in 
a scheme of amalgamation, of any asset by the amalgamating company to 
the amalgamated company where the amalgamated company is an Indian 
company or in a scheme of amalgamation of a banking company, as 
referred to in section 5(c) of the Banking Regulation Act, 1949 (10 of 
1949) with a banking institution as referred to in section 45(15) of the 
said Act, sanctioned and brought into force by the Central Government 
under section 45(7) of that Act, of any asset by the banking company to 
the banking institution; 

(d)	 “written down value of the block of assets” shall have the same meaning 
as in section 41(1)(c). 

Concise Comments
This section corresponds to section 32 (Depreciation) and section 38 (Building, 
etc., partly used for business, etc., or not exclusively used) of the 1961 Act.
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Applicable Rule(s)
Rule 25 (corresponding to Rule 5 of 1962 Rules) contains the provisions related 
to depreciation, which provides for depreciation to be charged as per Table given 
in Appendix I for purposes of section 33(3) and as per Table given in Appendix 
II for purposes of section 33(2), i.e. for an undertaking engaged in generation 
or generation and distribution of power.

Gist of Important Circulars and Notifications 
1. 	 Depreciation on leased assets (Circular: No. 9. Dis. No. 27(4)-IT/43,  

dated 23-3-1943).
2.	  Finance Lease Agreements-Effect of publication of Accounting Standards 

on allowability of depreciation (Circular No. 2/2001, dated 9-2-2001).
3. 	 Allowance for depreciation when profit is estimated (Circular: No. 

29-D(XIX-14), dated 31-8-1965).
4. 	 Depreciation to be fully allowed for equipment’s provided at employees’ 

residences (Letter: F. No 10/14/66-IT(A-1), dated 12-12-1966).
5. 	 Foreign motor cars used by tour operators/travel agents (Circular: No. 652, 

dated 14-6-1993).
6. 	 Treatment of expenditure incurred for development of roads/highways in 

BOT agreements (Circular No. 9/2014, dated 23-4-2014).
7. 	 Treatment of farm-in expenditure incurred by the Oil Exploration and 

Production (E&P) Companies (Circular No 20/2019, dated 19-8-2019).
8. 	 Backward areas notified under first proviso to section 32(1)(iia) and section 

32AD(1).
	 (Notification No.1 SO 2241(E), dated 17-8-2015, Notification No.2 SO 

3075(E), dated 28-9-2016 and Notification No. 3 SO 2478(E), dated  
20-7-2016).

9. 	 Additional depreciation allowed under section 32(1)(iia) to business of 
printing and publishing. (Circular No.15/2016, dated 19-5-2016).

Case Law Highlights 
1. 	 The term ‘owned’ must be assigned a wider meaning. Any one in possession 

of property in his own title exercising such dominion over the property as 
would enable others being excluded therefrom and having right to use and 
occupy the property and/or to enjoy its usufruct in his own right would 
be the owner of the buildings though a formal deed of title may not have 
been executed and registered as contemplated by Transfer of Property Act, 
Registration Act, etc. [Mysore Minerals Ltd. v. CIT (1999) 239 ITR 775 
(SC)  ; Dalmia Cement (Bharat) Ltd. v. CIT (2001) 247 ITR 267 (SC)].

2. 	 Any forced idleness of the machinery cannot disentitle the assessee from 
getting the benefit of the depreciation allowance [CIT v. Vayithri Plantations 
Lid. [1981] 128 ITR 675 (Mad.)]. 

3. 	 Where assessee claimed depreciation on plant and the AO declined 
depreciation on plea that plant had never been put to use for purposes of 
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business during whole of the PY, since assessee’s business was a going 
concern and plant could not be put to use due to raw material paucity, 
assessee was entitled to depreciation on plant [CIT v. Chennai Petroleum 
Corporation Ltd. (2013) 358 ITR 314 (Mad)].

4. 	 Assessee had leased out certain plant and machinery to lessee with a specific 
stipulation in the lease agreement that on termination of lease, leased assets 
would be returned to assessee in condition in which they were taken, except 
normal wear and tear.

	 Since it was a case of operating lease and not a finance lease, hence, assessee 
was entitled to depreciation as owner of said plant and machinery [CIT v. 
Shree Rajasthan Syntex Lid, (2009) 313 ITR 231 (Raj)].

5. 	 Where assessee had purchased a boiler from a company and leased out it to 
that very same company and claimed 100 per cent depreciation on boiler, 
since rental income from lease transaction was subjected to tax and even 
after claiming depreciation in one year, assessee was subjecting itself to tax 
on income arising from that very transaction, transaction could not be said 
as dubious and, thus, said depreciation was to be allowed [CIT v. Bombay 
Burmah Trading Corporation Ltd. (2018) 161 DTR (Bom) 312].

6. 	 Whenever assessee makes payment for non-compete fee, commercial right 
comes into existence and, therefore, that right which assessee acquires on 
payment of non-compete fee confers in him a commercial or a business 
right which is held to be similar in nature to know-how, patents, copyrights, 
trademarks, licences, franchise. Commercial right so acquired by the assessee 
unambiguously falls in category of an ‘intangible asset’ [CIT v. Ingersoll 
Rand International Ind. Ltd. (2014) 227 Taxman 176 (Kar.)].

7. 	 Where amount realized by assessee by sale of building plant and machinery 
was treated as income arising out of profits and gains from business by virtue 
of section 41(2), notwithstanding the fact that assessee was not carrying on 
any business during the relevant AY, provisions contained in section 32(2) 
would become applicable and, consequently, set-off had to be given for 
unabsorbed depreciation allowances of previous year brought forward in 
terms of said provision [Karnataka Instrade Corporation Ltd. v. Asstt. CIT, 
(2016) 130 DTR (Kar)].

8.	 Where the assessee acquired assets from erstwhile partners of the firm, 
assessee will be entitled to claim depreciation for the subsequent years on 
the basis of the actual cost paid; it is immaterial whether the erstwhile 
partners or shareholders or directors are all of the same family. [Sundaram 
Spinning Mills (P) Ltd. v. CIT (2025) 9 NYPCTR 1002 (Mad)]

9.	 When assessee had completed all the required formalities for start of 
commercial production, then, merely because the commercial production 
could not commence due to the circumstances for which assessee is not 
responsible, the claim of depreciation, as rightly held by the Tribunal, cannot 
be denied solely on that basis. Tribunal has rightly held that in order to get 
depreciation under s. 32, it is not necessary that the machinery in question 
should have been actually used in the relevant previous year for the purpose 
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of business and it is sufficient if the same is kept ready for use during the 
relevant previous year, though not actually used due to circumstances beyond 
assessee's control. Moreover, assessee had not started or commenced new 
business, but had only established a new division in its on-going business. 
Indisputably, the beverages division had become part of block assets and was 
so treated by assessee in its books of accounts. Therefore, once depreciation 
is allowable on entire block of assets, even if some of the assets of the block 
have not been used, existence of an individual asset in the block of assets 
itself amounts to use for the purpose of business. [CIT v. Sakthi Sugars Ltd. 
(2025) 9 NYPCTR 938 (Mad)].

General conditions for allowable deductions.34.
34. (1) Any expenditure (not being an expenditure of the nature specified in sections 
28 to 33, 44 to 49, 51 and 52 and not being in the nature of capital expenditure 
or personal expenses of the assessee), laid out or expended wholly and exclusively 
for the purposes of the business or profession shall be allowed in computing the 
income chargeable under the head “Profits and gains of business or profession”. 
(2) For the purposes of sub-section (1), an expenditure laid out or expended wholly 
and exclusively for business or profession by the assessee shall not include any of 
the following: –

(a)	 an expenditure incurred for any purpose which is an offence or is prohibited 
by law; or 

(b)	 an expenditure incurred on the activities relating to corporate social 
responsibility referred to in section 135 of the Companies Act, 2013 (18 
of 2013); or 

(c)	 an expenditure incurred on advertisement in any souvenir, brochure, tract, 
pamphlet or the like, published by a political party. 

(3) The expenditure mentioned in sub-section (2)(a) shall include expenditure 
incurred for –

(a)	 any purpose which is an offence under, or is prohibited by, any law in 
force in or outside India; or 

(b)	 providing a benefit or perquisite in any form to a person, who may or 
may not be carrying on a business or exercising a profession, when its 
acceptance by the person is in violation of any law or rule or regulation 
or guideline governing the conduct of that person; or 

(c)	 compounding an offence under any law in force in or outside India; or 

(d)	 settling proceedings initiated in relation to contravention under any law 
notified by the Central Government in this behalf. 
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Concise Comments
This section corresponds to section 37 (General)of the 1961 Act. This section 
allows expenditure which is not specifically provided in any other section 
and not being in the nature of capital expenditure or personal expenses of the 
assessee, which is spent wholly and exclusively for the purposes of the business 
or profession.

Gist of Important Circulars and Notifications 
1. 	 Salary/wages for training period in the courses organised by Central Board of 

Workers’ Education should be allowed as deduction. (Letter: F. No. 27(30)-
IT/59, dated 6-7-1959).

2. 	 Share listing expenses are admissible as business expenditure (Letter: F. No. 
10/67/65-IT(A-I), dated 26-8-1965).

3. 	 Professional tax is allowed as deduction. (Circular: No. 16, dated 18-8-
1969).

4. 	 Payments under profit-sharing scheme to employees is allowed as deduction. 
(Circular: No. 64(XI-2), dated 27-10-1951).

5. 	 Rebate/Bonus in nature of discount on purchases to members by Consumer 
Co-operative stores is allowed as deduction (Circular No.117), dated 22-8-
1973).

6. 	 Expenses allowable to Indian authors/writers (Letter: F. No. 204/42/71-IT 
(A-II)), dated 28-9-1977).

7. 	 Royalty/dead rent allowed as deduction. (Circular No.1-D(IV-53), dated  
20-1-1946).

8. 	 Expenses on sales tax assessments/appeals is allowed as deduction. (Circular 
No. 2. dated 8-3-1946).

9. 	 Initial installation of fluorescent lights is capital in nature and replacement 
thereafter is revenue in nature. (Circular: No. 69(XIX-3), dated 27-11-1951).

10. 	Expenditure on visits to foreign countries is allowed if not in nature of 
capital or personal expenditure. (Circular: No. 4(C.No. 27(3)-IT 50], dated 
19-6-1950).

11. 	Labour welfare expenditure is allowed if not in nature of capital expenditure. 
(Circular No. 3, dated 26-3-1946).

12. 	Legal expenses for renewal of lease is allowed if lease is for a period of 
less than 50 years. (Circular: No. 22, dated 23-6-1943).

13. 	Guarantee commission paid to banks for deferral payment for import of plant 
is capital in nature (Letter: F. No. 7/33/62-IT(A-I), dated 28-8-1963).

14. 	Commitment charges on unused portion of loan is allowable expenditure. 
(Circular: No. 2-P(XI-6), dated 23-8-1965).

15. 	Expenses on Diwali and Mahurat is allowable expenditure. (Letter: F. No. 
13A/20/68-IT(A-II), dated 3-10-1968).
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16. 	Incidental expenses on raising loans on short-term basis is allowed as 
deduction if loan is for a duration of not more than 2 years and amount of 
incidental expenses does not normally exceed 1 per cent of the loan raised. 
(Letter: F. No. 32/6/62-IT(A-I), dated 16-1-1963).

17. 	Expenses abroad on market promotion and similar export promotional 
activities is allowed if reasonable. (Circular No. 2(40)/66-EAC, dated 16/17-
1-1967).

18. 	Provisions of Micro, Small and Medium Enterprises Development Act, 
2006-Interest not to be allowed as deduction from income (Instruction: No. 
12/2006, dated 11-12-2006).

19. 	Inadmissibility of expenses incurred in providing freebies to medical 
practitioner by pharmaceutical and allied health sector (Circular: No. 5/2012, 
dated 1-8-2012).

20. 	Expenditure incurred by a Firm on Keyman Insurance Policy in case of a 
Partner is admissible. (Circular No. 38/2016, dated 22-11-2016).

Case Law Highlights
1. 	 Contingent liabilities do not constitute expenditure and cannot be the 

subject-matter of deduction even under the mercantile system of accounting. 
Expenditure which is deductible for income-tax purposes is towards a liability 
actually existing at the time but setting apart money which might become 
expenditure on the happening of an event is not expenditure [Shree Sajjan 
Mills Ltd. v. CIT (1985) 156 ITR 585 (SC)].

2. 	 Contingent liability discounted and valued as necessary, can be taken into 
account as trading expenses if it is sufficiently certain to be capable of 
valuation and if profits cannot be properly estimated without taking it into 
consideration [Metal Box Co. of India Ltd. v. Their Workmen (1969) 73 ITR 
53 (SC)].

3. 	 If the expenditure is made for acquiring or bringing into existence an asset or 
advantage for the enduring benefit of the business, it is properly attributable 
10 capital and is of the nature of capital expenditure. If, on the other hand, 
it is not made for the purpose of bringing into existence any such asset or 
advantage but for running the business or working it with a view to produce 
the profits, it is a revenue expenditure. If any such asset or advantage for the 
enduring benefit of the business is thus acquired or brought into existence, 
it would be immaterial whether the source of the payment was the capital 
or the income of the concern or whether the payment was made once and 
for all or was made periodically. It is only in those cases where this test is 
of no avail that one may go to the test of fixed or circulating capital and 
consider whether the expenditure incurred was part of the fixed capital of 
the business or part of its circulating capital. If it was part of the fixed 
capital of the business, it would be of the nature of capital expenditure and 
if it was part of its circulating capital, it would be of the nature of revenue 
expenditure. These tests are thus mutually exclusive and have to be applied 
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to the facts of each particular case in the manner indicated above [Assam 
Bengal Cement Co. Ltd. v. CIT (1955) 27 ITR 34 (SC)].

4. 	 The expression ‘enduring advantage’ is a relative term, not enduring in the 
sense of its being permanent, but is sufficiently durable depending upon the 
nature of the terms upon which it can be acquired [Devidas Vithaldas & Co. 
v. CIT [1972] 84 ITR 277 (SC)].

5. 	 To decide whether an expenditure is capital or revenue in nature, what is 
decisive is the nature of the business, the nature of the expenditure, the nature 
of the right acquired, and their relation, inter se, and this is the only key to 
resolve the issue in the light of the general principles, which are followed 
in such cases [K. T. M. T. M. Abdul Kayoom v. CIT (1962) 44 ITR 689B 
(SC)].

6. 	 To find out whether an expenditure is on the capital account or on revenue, 
one must consider the expenditure in relation to the business. Since all 
payments reduce capital in the ultimate analysis, one is apt to consider a loss 
as amounting to a loss of capital. But this is not true of all losses, because 
losses in the running of the business cannot be said to be of capital. The 
questions to consider in this connection are: For what was the money laid 
out?

7. 	 Was it to acquire an asset of an enduring nature for the benefit of the 
business, or was it an outgoing in the doing of the business? If money be 
lost in the first circumstance, it is a loss of capital, but if lost in the second 
circumstance, it is a revenue loss. In the first, it bears the character of an 
investment, but in the second, to use a commonly understood phrase, it bears 
the character of current expenses [CIT v. Mysore Sugar Co. Ltd. (1962) 46 
ITR 649 (SC)].

8. 	 Ultimately, the question whether an expenditure is revenue in nature or 
capital in nature will have to be decided on the facts and circumstances of 
each case taking into account the quality and quantity of the amount, the 
position of the parties, the object of the transaction which has impact on the 
business, the nature of trade for which the expenditure is incurred and the 
purpose thereof, etc. Simultaneously, each factor, by itself, is not decisive. It 
is the cumulative effect of all the facts and circumstances that would afford 
the prime guiding factor [J. K. Cotton Manufacturers Ltd. v. CIT (1975) 101 
ITR 221 (SC)).]

9. 	 Revenue expenditure cannot be spread over a number of years even if 
assessee has written it off in its books over a period of a number of years 
[CIT v. Jai Parabolic Springs Ltd. (2008) 306 ITR 42 (Del)].

10.	 The expression “for the purpose of the business” is wider in scope than the 
expression ‘for the purpose of earning profits’ Its range is wide. It may take 
in not only the day to day running of a business but also the rationalization 
of its administration and modernization of its machinery; it may include 
measures for the preservation of the business and for the protection of its 
assets and property from expropriation, coercive process or assertion of 
hostile title; it may also comprehend payment of statutory dues and taxes 
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imposed as a pre-condition to commence or for carrying on of a business; it 
may comprehend many other acts incidental to the carrying on of a business, 
However wide the meaning of the expression may be, its limits are implicit in 
it. The purpose shall be for the purpose of the business, i.e., the expenditure 
incurred shall be for the carrying on of the business and the assessee shall 
incur it in his capacity as a person carrying on the business. It cannot include 
sums spent by the assessee as agent of a third party, whether the origin of 
the agency is voluntary or statutory; in that event, he pays the amount on 
behalf of another and for a purpose unconnected with the business [CIT v. 
Malayalam Plantations Lid. (1964) 53 ITR 140 (SC)].

11.	 Doctors and pharmacists being complementary and supplementary to each 
other in the medical profession, a comprehensive view must be adopted 
to regulate their conduct in view of the contemporary statutory regimen 
and regulations Therefore, denial of the tax benefit cannot be construed 
as penalising the assessee pharmaceutical company. Only its participation 
in what is plainly an action prohibited by law precludes the assessee from 
claiming it as a deductible expenditure, It crucial to note that the agreement 
between the pharmaceutical companies and the medical practitioners in 
gifting freebies for boosting sales of prescription drugs is also violative 
of section 23 of the Contract Act, 1872. Thus, pharmaceutical companies’ 
gifting freebies to doctors, etc., is clearly “prohibited by law’, and not 
allowed to be claimed as a deduction under section 37(1). Doing so would 
wholly undermine public policy [Apex Laboratories (P.) Ltd. v. DCIT (2022) 
442 ITR 1 (SC)].

12.	 Expenditure incurred by the assessee-society on presentation of articles 
to its members to commemorate its silver jubilee, is not in the nature of 
advertisement expenditure, but is an admissible expenditure, being primarily 
intended for generating goodwill for ensuring continuity of business [CIT v. 
Dascroi Taluka Co-operative Purchase & Sales Union Ltd. (1980) 126 ITR 
413 (Guj.)].

13. 	Trial run expenditure incurred for expansion of existing manufacturing 
facilities was to be allowed as revenue expenditure [Bell Ceramics Ltd. v. 
DCIT (2016) 242 Taxman 134 (Guj.)].

14. 	Expenditure incurred on the education of the son of a director of a Family-
owned company cannot be claimed as deduction on the ground that the 
expenditure benefited the company since the son became a director. If this 
logic were to be accepted, in every family-owned business, all the expenditure 
incurred in bringing up the children who may later on be given a role in the 
business as partners or directors could be claimed as business expenditure 
incurred in training the prospective employees and directors of the business 
[CIT v. R. K. K. R. Steels (P.) Ltd. (2002) 258 ITR 306 (Mad)].

15. 	Payment made to rival dealer to ward off competition in business would 
constitute capital expenditure if the object of making that payment is to 
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derive an advantage by eliminating the competition over some length of 
time [CIT v. Coal Shipments (P.) Ltd. (1971) 82 ITR 902 (SC)].

16. 	Where assessee took premises on lease for a period of 3 years and incurred 
expenditure on improvement of said premises in connection with set up of 
office, etc., expenditure so incurred was to be allowed as revenue expenditure 
[CIT v. NCR Corporation (P.) Ltd. (2020) 193 DTR (Kar) 66].

17. 	Whenever any statutory impost paid by an assessee by way of damages crest 
is claimed as an allowable expenditure under section 37(1), the assessing 
authority is required to examine the scheme of the provisions of the 
relevant statute providing for the payment of such impost, notwithstanding 
the nomenclature of the impost as given by the statute to find whether it 
is compensatory or penal in nature. The authority has to allow deduction 
wherever such examination reveals the concerned impost to be purely 
compensatory in nature. Wherever such impost is found to be of a composite 
nature, that is party of compensatory nature and partly of penal nature, the 
authorities are obligated to bifurcate the two components of the impost and 
give deduction to that component which is compensatory and refuse to give 
deduction to that component which is penal in nature [Mahalakshmi Sugar 
Mills Co. Ltd. v. CIT [1980] 123 ITR 429 (SC)].

18. 	Where the assessee had contracted to purchase textile machinery, but cancelled 
the contract because of changed circumstances, and paid compensation to 
vendors for breach of contract, the payment was really made for breach of 
contract in respect of purchase of textile machinery which would have been 
a capital asset. Such a payment made was clearly in the nature of capital 
expenditure and not revenue expenditure [Swadeshi Cotton Mills Co. Ltd. 
v. CIT [1967] 63 ITR 65 (SC)].

19. 	Liability to damages would arise on date an award of damages even if award 
was challenged by assessee in appeal [Navjivan Roller Flour & Pulse Mills 
Ltd. v. DCIT (2009) 315 ITR 190 (Guj.)]

20. Where assessee had incurred expenditure in renovation and refurnishing of 
its hotel enhancing standard of hotel and in return also added an advantage 
of an enduring nature which would be reflected in terms of higher rental 
and higher occupancy in hotel, such expenditure would only be considered 
as capital expenditure [Asian Hotels Ltd. v. CIT (2023) 335 CTR (Del) 114].

21. 	Expenditure incurred in connection with issuance of bonus shares is revenue 
expenditure [CIT v. General Insurance Corporation (2006) 286 ITR 232 
(SC)]

22. 	When share issue expenses are treated as capital expenditure, there cannot 
be any good ground to hold that expenses for issue of additional shares by 
way of right shares can be treated in any other way [CIT v. Motor Industries 
Co, Ltd. (1988) 173 ITR 374 (Kar.)].

23.	 Amount paid by company to RoC as filing fee for enhancement of capital 
base of company cannot be allowed as revenue expenditure [Punjab State 
Industrial Development Corporation Ltd. v. CIT (1997) 225 ITR 792 (SC)].


